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[. INTRODUCTION

Municipal legislators across the country recently have been confronted with the problem of serious attacks on
people by pit bull dogs. [FN1] As a result, lawmakers in several cities and towns have enacted legislation requiring
pit bull dog owners to observe special regulations. Traditionally, the passage of canine control laws has been
considered a constitutionally legitimate exercise of a city's police power to protect the public's safety and welfare.
The pit bull dog ordinances, however, raise constitutional questions concerning the dog owners' fourteenth
amendment rights o f due process and e qual protection. B ecause the ordinances e ffectively ¢ lassify one breed o f
dog as inherently dangerous, the pit bull dog laws represent a new development in municipal police power
legislation. This Comment reviews the legislative responses to the recent pit bull dog attacks on people, analyzes
the constitutionality of these responses, and suggests alternatives available to municipal lawmakers who are
seeking to protect their constituents in a constitutional manner.

II. CURRENT PROBLEMS AND LEGISLATIVE RESPONSES

In the past four years, elected officials in many parts of the country have confronted the problem of fatalities and
severe maulings of people by pit bull dogs. [FN2] Reports of these attacks have prompted an anti-pit bull dog
hysteria in various communities. [FN3] Many *1068 observers, including Humane Society officials and
veterinarians, believe that the recent pit bull problem stems from two related social trends: the increasing
popularity of the breed as a status symbol, [FN4] and the alarming growth in the illegal sport of dog fighting. [FN5]

Responding to the attacks, four cities have enacted canine control laws requiring pit bull dog owners to take
special precautions. In 1980, the city commission of Hollywood, Florida passed an ordinance that required the
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owners of pit bull dogs to complete special registration forms and prove the possession of $25,000 of public
liability insurance. [FN6] This regulation applied to the owners of any American Pit Bull dog, Pit Bull Terrier dog
or Staffordshire Terrier dog. [FN7] The Village of Tijeras, New Mexico banned pit bull dogs in *1069 a 1984
ordinance, and allowed county animal control officers to confiscate and destroy the dogs. [FN§]

In Cincinnati, Ohio the vicious dog regulation, as amended in 1984, defined vicious dogs to include all pit bull
terriers and required that the dogs be confined indoors or in an enclosed, locked pen while on the owner's premises,
and be leashed and muzzled when beyond the owner's property. [FN9] The ordinance defined a pit bull terrier as
any Staffordshire Bull Terrier or any mixed breed of dog containing Staffordshire Bull Terrier or American
Staffordshire Terrier as identified by a veterinarian. [FN10] The maximum penalty for violating the ordinance
combined a $1,000 fine and imprisonment for sixty days. [FN11] Cincinnati lawmakers also banned the sale of pit
bull dogs within the city limits. [FN12] In 1984 the Village of Walbridge, Ohio modeled its new vicious dog
ordinance after Cincinnati's regulations and further banned the ownership of "pit dogs" along with other dangerous
animals, such as snakes, wild animals, and poisonous reptiles. [FN13]

Although each city's law is different in form, all of the ordinances have an Important s imilarity--restrictions are
specifically placed only on the owners of pit bull dogs. Thus, one breed of dog has been singled out as inherently
dangerous to society. The issue raised by these ordinances is whether they infringe upon pit bull dog owners'
constitutional rights, especially the due process and equal protection provided by the fourteenth amendment.

III. CONSTITUTIONALITY OF CANINE CONTROL LAWS

A. The Fourteenth Amendment and the State's Police Power
Regulations designed to protect people and property from the destructiveness of dogs have existed since the time
man first domesticated dogs. [FN14] Early American courts upheld the constitutionality of various canine control
laws because they viewed dogs *1070 as "imperfect” or "qualified" property, a p osition adopted from the early
English c ommon law. [FN15] Under this view strict regulations d id n ot interfere with the o wners' rights to due
process because dogs were not considered property. This initial basis for upholding the constitutionality of canine
control statutes is no longer valid because dogs now have the legal status of valuable property. [FN16]

Today, the wide range of dog regulations are considered constitutionally legitimate exercises of the state's police
power. [FN17] The right of states to exercise police power is not derived from any provision in the United States
Constitution but traditionally is implied from state sovereignty. [FN18] Police power encompasses the protection
of the *1071 health, safety and welfare of the public. [FN19] As a general rule, exercises of the police power by a
state or city are presumed to be constitutionally valid. [FN20]

While the police power is broad, it is not boundless, for the fourteenth amendment limits the power of the
legislature to act with respect to private property. [FN21] In particular, pertinent sections of the fourteenth
amendment provide that no state shall deprive any person of property without due process of law or deny any
person equal protection of the laws. [FN22] Due process involves both the substance of a law as well as the
procedure by which it is enforced. [FN23] In examining the substance of a health and welfare regulation, courts
apply a basic test of reasonableness: [FN24] a police power regulation will be upheld as reasonable if the
lawmakers can show a rational connection between the requirements of the law and the promotion of the public
safety. [FN25] One aspect of procedural due process requires that a law provide citizens with adequate notice of
what is prohibited: [FN26] an ordinance is unconstitutional if it fails to give a person of ordinary intelligence fair
notice that his contemplated conduct is forbidden by statute. [FN27] If an ordinance encourages arbitrary * 1072
and erratic law enforcement, [FN28] or if it places unlimited discretion in the hands of the police, the law will be
unconstitutionally vague and violative of due process. [FN29]
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